employee and a steward that the steward be present at a post-suspension meeting called to investigate the employee's conduct. At the meeting, the employee signed a confession, and his suspension was affirmed by the employer. The Board ruled that the employer had violated section 8(a)(5) by dealing directly with the employee over the terms of his employment rather than with the union as the bargaining agent selected by the employees under section 9(a). 10 The Board held that union attendance was required because the purpose of the meeting was not investigatory-discipline had been considered from the outset. 1 ' Under this approach, the union's right to be represented by its steward depends on the nature of the meeting. 12 A disciplinary meeting is viewed as concerned with a possible change in employee status; the employer is therefore bargaining with the employee regarding his terms of employment. At an investigatory meeting, where the employer is merely gathering facts or learning about an incident in the plant, the employee's future status is not an issue. The Fifth Circuit accepted the Board's test's but held that there was no evidence supporting the Board's determination that the meeting was disciplinary. If an interview "dealt only with eliciting facts and not with the consequences of the facts revealed, its subject matter was not within the scope of compulsory collective bargaining."' 14 10 Id. at 362, 66 L.R.R.M. at 1297. The Board relied on the union's status as collective bargaining agent and not on the proviso to section 9(a) that gives the union the right to attend the adjustment of employee grievances. Id. at 362 n.3, 66 L.R.R.M. at 1297. A few arbitrators have used the section 9(a) proviso to justify union presence at disciplinary meetings, arguing that an employee summoned to a meeting regarding his job becomes "aggrieved" once his behavior is challenged by the employer and that a "difference" or "complaint" has therefore arisen under the contract's grievance clause. Waste King Universal Prods. Co., 46 Lab. Arb. 283, 286-87 (1966) ; Caterpillar Tractor Co., 44 Lab. Arb. 647, 650 (1965) ; Food Employers Council, Inc., 40 Lab. Arb. 1100, 1101 (1963) ; Braniff Airways, Inc., 27 Lab. Arb. 892 (1957) . This analysis is questionable, because at the time of summons it is difficult to show an existing grievance. Electric Motors & Specialties, Inc., 149 N.L.R.B. 1432 Inc., 149 N.L.R.B. , 1440 Inc., 149 N.L.R.B. , 57 L.R.R.M. 1513 Inc., 149 N.L.R.B. (1964 (trial examiner's decision); Chevron Chem. Co., 60 Lab. Arb. 1066 , 1070 (1973 Masonite Corp., 54 Lab. Arb. 633, 638 (1970) . M. 1296 M. (1967 M. ), enforcement denied, 408 F.2d 142 (5th Cir. 1969 .
13 Texaco, Inc., Producing Div. v. NLRB, 408 F.2d 142, 145 (5th Cir. 1969 ). 14 Id. This statement disregards the company's apparent motive in imposing provisional discipline and subsequently holding a conference to decide whether the discipline should
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The Board's subsequent efforts to define the distinction between investigatory and disciplinary meetings did not produce a clear standard. In Texaco, Inc., Los Angeles Sales Terminal, 15 for example, an employee had been suspended for refusing to operate allegedly defective equipment. The employer's denial of his request for union representation at a subsequent meeting was approved by the trial examiner, who held that the meeting was designed to allow the employee to present his side of the dispute and was therefore investigatory.
Affirming without opinion the trial examiner's dismissal of the complaint, the Board seemed to accept his conclusion that since the employer was not "precommitted" to discipline, the meeting was not disciplinary. 16 This standard clearly requires a case-by-case review of the behavior and intent of the employer, 1 ' 7 with conjectural inferences from ambiguous actions. Under this test, neither the employer nor the employee can be confident that his judgment of the situation will be confirmed by the Board and the court. 18 The Board's attempt to restrict the right to disciplinary meetings reflects concern that a broad application of the right to union presence in employer-employee meetings would unduly disrupt employer operations. Intervention in even the most routine conferences between the employer and individual workers would disrupt established personnel practices. 19 Employers would be unable to keep informed on plant operations if unions were always present to shield their members from criticism. 20 An excessively broad right might also interfere with the parties' section 9(a) rights to contract regarding disciplinary procedures. 21 be affirmed or modified. The "consequences" of employee misconduct surely were at issue in the meeting, since its result was an affirmation of the suspension. 17 The trial examiner also noted that the employee did not have reasonable cause to believe that the meeting was disciplinary. Id. at 987. The employee's reasonable belief did not become important, however, until later cases. See text and note at notes 27-29 9-95 infra.
18 The trial examiner in Texaco, Inc., Sales Terminal tried to summarize the Board's test. An employee could claim the right to union representation "when management's course of conduct with respect to some job or plant situation provides objective manifestations sufficient reasonably to justify the conclusion that a disciplinary reaction, regarding the concerned worker or workers, will be forthcoming." Id. at 983 (emphasis in original In 1972 the Board began to rely on sections 7 and 8(a)(1) to establish employees' right to union representation at disciplinary meetings. 2 2 As in the section 8(a)(5) cases, the Board did little to explain the statutory foundation; specifically, it did not explain why such union assistance qualified as a "concerted activity" under section 7.23 Although many employee activities that fit the literal terms of the section are unprotected because of the historical meaning and purpose of the section, 24 the Board relied on a literal reading, asserting that since requesting steward attendance is enlisting the support of another member of the bargaining unit, it is a concerted activity. 25 The Board distinguished cases in which it had relied on section 9(a) as involving the right of the union, rather than the right of the individual employee, to seek union assistance. 26 Under the Board's section 7 approach, employers cannot discipline employees who insist on union representation even where the union's right to bargain is not involved. If an employee has reasonable grounds to believe that discipline will be an issue in a meeting, an employer cannot penalize him for refusing to attend without a steward. 27 IBEW, 346 U.S. 464 (1953) . But see NLRB v. Washington Alum. Co., 370 U.S. 9 (1962) . The section is not limited, however, to activities that constitute "economic pressure." See text and note at note 35 infra.
25 As the Board explained in Mobil Oil: Thus it is a serious violation of the employee's individual right to engage in concerted activity by seeking the assistance of his statutory representative if the employer denies the employee's request and compels the employee to appear unassisted at an interview which may put his job security in jeopardy. Such a dilution of the employee's right to act collectively to protect his job interests is, in our view, unwarranted interference with his right to insist on concerted protection, rather than individual self-protection, against possible adverse employer action. 196 N.L.R.B. at 1052, 80 L.R.R.M. at 1191.
26 See text and note at note 10 supra. See also 37 NLRB ANN. RE'. 91-92 (1972 
The University of Chicago Law Review [41:329 Board said that the reasonableness of the employee's refusal would be judged objectively, 2s but Member Kennedy noted in dissent that each review of employer action would require a determination based on the subjective fears of the employee. 29 The Board thus failed to articulate the statutory basis for its reliance on section 7, to define adequately when a meeting is disciplinary, or to examine how the right would affect employer operations. These failures may explain the rejection of this right by the three courts of appeals that have considered the question. 30 The Fourth Circuit, for example, emphasized the Board's failure to explain its reliance on the provisions of section 7.31 Without a statutory rationale for the right, the court was swayed by what it termed the "prerogative" of the employer to conduct investigatory interviews without interference. It also noted that the Board.had not reconciled its position with Congress's intent to promote a free enterprise economy and preserve the employer's control over his operations. 3 2 The Fifth Circuit also followed this reasoning in refusing to find a right to representation. 3 3340 (U.S. Nov. 12, 1973) Co., 195 N.L.R.B. 197, 200, 79 L.R.R.M. 1269 Co., 195 N.L.R.B. 197, 200, 79 L.R.R.M. , 1272 Co., 195 N.L.R.B. 197, 200, 79 L.R.R.M. (1972 . See also New York Tel. Co., 203 N.L.R.B. No. 180, 83 L.R.R.M. 1353 , 1355 (1973 ; Service Tech. Corp., 196 N.L.R.B. 845 n.1, 80 L.R.R.M. 1187 Corp., 196 N.L.R.B. 845 n.1, 80 L.R.R.M. (1972 . Union representation at disciplinary meetings, he asserts, is to be sought at the bargaining table, not within section 7. Mobil Oil Corp., supra at 1056, 80 L.R.R. M. at 1194 (1972) . Requiring employers to accept union presence amounts to imposition of a contract term, an act beyond the scope of the Board's authority. Id. He further notes that the Board has neither described the steward's function at such meetings nor explained how he might safeguard the employee's interests. Id. at 1053, 80 L.R.R.M. at 1192.
30 See cases cited at note 5 supra. Both the Fourth and Fifth Circuits held that the meetings at issue were investigatory and refused to accept the Board's conclusion that a section 7 right to union representation exists where the employee has reasonable grounds to fear the meeting-will be disciplinary. NLRB v. J. Weingarten, Inc., 485 F.2d 1135 , 1138 (5th Cir. 1973 
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The Seventh Circuit criticized the Board for failing to evaluate the employee's interest in freedom from arbitrary discharge or to weigh it against the employer's interest in maintaining his authority. The court found that permitting union representation would create crippling delays for a "cost-conscious, competitive business," 34 and stated that section 7 was meant to protect only activities that constitute "economic pressure" for effective union organization and therefore does not create a right to representation at disciplinary meetings. 35 Confronted with an ill-defined right of potentially great breadth, these courts were not unreasonable in fearing excessive conferencing and government intervention, especially given the obvious analogy to criminal procedure already under consideration by some commentators. 38 The alternatives were viewed as less complex and less open to abuse-the right to union presence in disciplinary meetings could be sought at the bargaining table, 37 and an employee could always use the grievance machinery to protect his job. 38 Silard, Rights of the Accused Employee in Company Disciplinary Investigations, N.Y.U.
23RD CONFERENCE ON LABOR 217, 230 (1970) . 842, 846-47 (7th Cir. 1973). 35 Id. at 847. This is a very narrow view of the scope of section 7. Employee protest that does not constitute "economic pressure," such as the presentation of grievances or complaints, has been held protected by section 7. 
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This review of the precedents demonstrates that the issue of union presence at disciplinary meetings has not received satisfactory examination, largely due to the Board's uncertain statements of the reasons for its stance. Both the Board and the courts require a more complete and coherent basis for resolution of the issue. The facial meaning of sections 7 and 9(a) and the policies they were designed to serve must be examined to determine whether employees and unions can insist on the presence of a steward at disciplinary meetings.
II. SECTION 7 AND CONCERTED AcTIviTxEs
Section 7 was intended to protect employees' rights to organize and to protest employer action. 39 Although not all labor activities are protected by the section, 40 it has been the duty of the Board, subject to judicial review, to determine when employers may restrict otherwise protected activity. 41 The protections of section 7 are limited to concerted activity carried on for the mutual aid or protection of employees; 42 mere "griping" or individual protest, if not accompanied by evidence that the grievance is supported by others, is not protected. 43 Recent decisions on section 7, particularly those that adopt the docrtine of "constructive concerted activities, ' " 4 4 indicate that inclusion of the right to union presence at disciplinary meetings is not a radical departure from the case law on the section.
A. Rights of the Employee Called to the Meeting 1. "Constructive Concerted Activities." The Board and some courts have approved employee activities that are not immediately recognizable as concerted activities engaged in for the mutual aid or protection of other employees. 45 The leading case is NLRB v. Interboro Con- Inc., 46 where the Second Circuit held that discharge of an employee for complaining that the employer was not paying overtime or providing necessary safety gear as required by the contract violated section 7. The court found that concerted activity exists when a single employee attempts to enforce his understanding of the collective bargaining agreement. The rationale for this interpretation is that the individual employee is relying on an agreement made by and for the benefit of the entire bargaining unit. He is not merely expressing a personal gripe; his voice is that of all those in the unit covered by the contract, some of whom may also have the same complaint. 47 This reasoning is the basis of the Second Circuit's later decision that to be protected the employee's activity must be based on at least a reasonable construction of the contract term; 48 an unreasonable interpretation would be merely an individual gripe. 49 The employee's activity is concerted because he acts, by implication, for other employees in pressing for the rights created by the contract.
Reliance on the contract also establishes that the activity is carried on for mutual aid or protection. By seeking to ensure adherence to the contract, the employee is both advocate and example. The attempted implementation of the contract will benefit the entire unit. 0 The attempt to enforce contractual rights also increases the collective strength of the union which negotiated the contract. Therefore, even if an employee is the only one affected by an employer policy, he is still acting "in concert" when he attempts reform. 51 
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The University of Chicago Law Review Union representation at disciplinary meetings would fulfill a similar function. The employee's ability to insist on union attendance identifies the interest of the bargaining unit with his plight and alerts the unit to its shared interest in any discipline imposed. Granting such assistance to an employee confronted with employer discipline protects the interest of the entire unit in freedom from arbitrary discipline and encourages others to insist on similar protection.
The constructive concerted activities cases treat disputes in which a contract term is at issue. Although many disciplinary cases hinge on the interpretation of a contract term, some are purely factual disputes. Even if an employee contests only the factual allegations, however, resolution of the case may affect other employees. The quantum of proof that the employer considers sufficient to support disciplinary action is of concern to the entire bargaining unit. A slow accretion of custom and practice may come to control the handling of disciplinary disputes. If, for example, the employer adopts a practice of considering foreman's unsubstantiated statements sufficient to support disciplinary action, employee protection against unwarranted punishment is affected. 53 The presence of a union steward allows protection of this interest by the bargaining representative.
2. Incipient Concerted Activities. Courts have recognized that organized protest would be stifled if employers could penalize employees for soliciting or encouraging organized protest. The Seventh Circuit has thus ruled that concerted activity is present if the employee has attempted to obtain valid group support. 54 The Third Circuit's narrower view of concert-agreement in fact 55 -has been criticized as an unrealistic view of the dynamics of employee protest. 5 6 Section 7 must protect incipient as well as ripened concerted activity, so as to prevent employers from halting protest before it gains sufficient momentum to be effective. 57 Even if union presence at the disciplinary meeting is not full concerted activity, it is an incipient form of activity under the Seventh Circuit's approach. Post-discipline grievance procedures unquestionably constitute concerted activity. The presence of the steward increases the likelihood that the union will pursue the employee's com-53 See note 80 infra. [41:329 plaint through the grievance procedure, 58 and the employee will be more effective within the grievance procedure if the steward has witnessed the disciplinary meeting. 9 An employer's refusal to permit union attendance at disciplinary meetings thus frustrates the incipient concerted activity of grievance resolution.
5-
B. Rights of Other Members of the Unit
Some courts have either rejected or not yet dealt with the constructive concerted activities doctrine. 6 0 Other interpretations of section 7, however, suggest that attendance of a union steward at a disciplinary meeting is concerted activity, and that the other employees in the unit have the right to demand, through the union, the presence of a steward.
Employee protests designed to show support for a grievant and simultaneously to focus attention on the dispute have been held protected even though only a single employee is threatened by employer action." 1 These cases have found mutual aid or protection in the assurance such protests afford all employees that they can rely on their fellow workers should they become targets of discipline. 62 For example, four 58 A union does not have an absolute duty to process employee grievances through the grievance procedure, and the meeting is the steward's first opportunity to judge the worth of the employee's claim. See note 100 infra. 59 A steward not familiar with the facts revealed at the disciplinary meeting might be handicapped in his subsequent representation of the employee. By protecting the right of the steward to be present at this point, courts would be strengthening the ability of employees to prosecute grievances. See note 88 infra. 60 See cases cited at note 45 supra. In NLRB v. Buddies Supermarkets, 481 F.2d 714, 719 (5th Cir. 1973), an employee was discharged for protesting the commission rate conmined in his own individual contract. It is unclear whether the case really concerned "constructive" concerted activity; the court concluded that the employee was "griping" about his individual contract. In NLRB v. Northern Metal Co., 440 F.2d 881 (3rd Cir. 1971) , the court called the doctrine of "constructive" concerted activity a legal "fiction," and thus refused to reinstate a probationary employee who had been dismissed for complaining about the employer's failure to give him holiday pay under the contract.
61 See cases cited at notes 63-65 infra. One circuit has protected even a nonunion employee who voiced support for a strike in his plant. Although there was no suggestion of group action or harmony of interest, there was the possibility of reciprocal aid in the future. Signal Oil & Gas Co. v. NLRB, 390 F.2d 338, 343 (9th Cir. 1968 
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Circuits-including the Third and Fifth-have held that walkouts and work stoppages in support of a discharged employee are for "mutual aid or protection." 6 3 Other cases have held that work stoppages protesting severe criticism of an employee by supervisory personnel" and protests over unsafe working conditions that affect only a single employee 6 5 similarily are concerted activity.
When a union steward attends a disciplinary meeting as the authorized representative of the other employees, he fulfills the same role that the employees themselves fulfill in a walkout or other protest. His presence is a declaration of the employees' solidarity with the person facing disciplinary action and expresses their concern that punishment not be inflicted unjustly. This demonstration of solidarity and concern is particularly important in the disciplinary context, because the effect of disciplinary action is immediate, personal, and often severe. Although the union presence is unlike walkouts or work stoppages in that it comes at a time when no employer action has yet been taken, it is correspondingly less disruptive than the latter forms of concerted activity. Steward presence may in fact prevent creation of the type of situation in which walkouts and work stoppages occur. Expression of solidarity and concern through union presence in disciplinary meetings should be as protected as similar expression through protests against disciplinary actions.
III. UNION REPRESENTATION AND SECTION 9(a)
Although the Board's recent decisions on disciplinary meetings have focused on employee rights under section 7, there is also a sound statutory basis under section 9(a) for the right of the union to be represented at such meetings. Union presence may be viewed as part of When all the other workmen in a shop make common cause with a fellow workman over his separate grievance, and go out on strike in his support, they engage in a "concerted activity" for "mutual aid or protection," although the aggrieved workman is the only one of them who has any immediate stake in the outcome. The rest know that by their action each one of them assures himself, in case his turn ever comes, of the support of the one whom they are all then helping; and the solidarity so established is "mutual aid" in the most literal sense, as nobody doubts. 63 [41:329 the general duty of the union, as bargaining agent, to enforce the provisions of the collective bargaining agreement and resolve "any question arising thereunder." 66 The union's right to bargain with the employer on wages, hours, and working conditions does not cease with the signing of the agreement. Bargaining is a continuing relationship that requires each party to meet to resolve issues arising during the tenure of the contract. 7 Union presence at disciplinary meetings is a part of this continuing duty, because what occurs at the meeting is bargaining over the job rights of the individual employee involved. 68 The right of the union to be present at disciplinary meetings is reinforced by its right under section 9(a) to information it needs to perform the bargaining function. 9 The union has the right to this information both to prepare demands for negotiations on new agreements and to facilitate enforcement of the current contract 7 Union presence at disciplinary meetings enables the union to promote employee interests in future contract negotiations by alerting it to problems in disciplinary rules and procedures. Union access to the meetings is also valuable in the union's later prosecution of employee grievances, a part of the bargaining agent's duty that continues for the duration of the collective bargaining agreement. 71 Courts have recognized that a union would have "to grope blindly through the very stages of the grievance procedure unless adequate information were preliminarily available,1 72 and have not required the union to resort to the grievance machinery to obtain such information. 7 3 Union presence at disciplinary meetings would provide the union with that type of information. 
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IV. BALANCING THE EMPLOYER AND EMPLOYEE INTERESTS
Union presence at disciplinary meetings has been shown to be consistent with the language of the NLRA as construed in similar situations. Mere consistency with prior constructions, however, is not sufficient. The NLRA is cast in broad, generic language. Construction of the statute must be premised on the purposes and policies the legislation was intended to serve.
Critics of union presence at disciplinary meetings suggest that it will cause greater interference with plant operations and employer decision making than the NLRA was intended to allow. 7 4 A properly defined right to union presence, however, need not make any greater inroads on the employer's domain than have been tolerated in other situations involving important union and employee interests. 7 5
A. The'Role of the Steward
The activities of the steward, although of different significance for the employee and the union, serve the purposes of both sections 7 and 9(a).
1. Under Section 7. An employee faced with possible discipline must be able to present his case effectively. A major tenet of industrial discipline is that identical infractions should result in equal punishment. 7 6 A steward, more familiar than the average employee with the contract, plant rules, and employer customs, can be of materal assistance in assuring that the employee is not subjected to unusual discipline. The steward can help prevent intimidation of the employee by the employer 77 and can assist employees who are confused by their predicament or uneducated and unable to deal with the employer on equal terms. 78 The steward can also safeguard the interests of the other employees, both by informing them of employer decisions and by generally assuring fairness in the discipline process. 79 2. Under Section 9(a) . Steward presence at the disciplinary meeting . 1253 (1968) (employee signed $7,000 promissory note after admitting theft of goods worth one-tenth that sum); Novo Indus. Corp., 41 Lab. Arb. 921 (1963) (employee who was "rehired" after quitting signed a document forfeiting 12 years of seniority).
78 See Silard, supra note 33, at 230 n27.
79 See text and note at note 80 infra.
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gives the union information that enables it to detect trouble spots to be treated in future contract negotiations. The union also gains detailed knowledge of a potential grievance and is therefore better able to identify and prosecute substantial grievance claims. The steward can also serve as an advocate in bargaining-for example, where the employer offers soft treatment to the employee if he admits to an infraction. As advocate, the steward ensures that the employee is fairly treated and that the result will be a proper precedent for future employer decisions on discipline. 80 His role is closely analogous to that accorded the union by the second proviso to section 9(a), which permits the presence of the union at the adjustment of grievances. 8 '
B. Interference with Employer Interests
Employers have argued that union presence at disciplinary meetings would mean disruption of their operations and a challenge to their authority. Although this is possible, courts have found section 7 and 9(a) rights where the employee or union interests outweigh the interference with employer operations. 8 2 In this situation, the interests of 80 As one commentator noted in the context of the grievance procedure:
Grievances may relate to the establishment of new rates and the adjustment of old; to rulings on seniority, layoffs, and rehires; to discharges and other disciplinary measures; to merit-increases, transfers, promotions; to the operation of an incentive system and countless other measures. Whether they are cast in the form of an interpretation of an agreement or not, any adjustments made of these questions affect the whole plant. The rulings tend to become precedents and may eventually constitute a body of industrial common law supplementing the formal agreement.
Cox, Some Aspects of the Labor Management Relations Act, 1947 , 61 HAv. L. REv. 274, 302 (1948 . 81 This proviso prohibits direct bargaining between employer and employee in order to prevent the possible undermining of the union's position and possible jeopardy to the rights of other employees. Duvin, The Duty to Bargain: Law in Search of Policy, 64 CoLum. L. Rxv. 248, 273 (1964 . 283 (1959) , and the contracting out of work in some cases, Fibreboard Paper Prods. Corp. v. NLR.B, 379 U.S. 203 (1964) .
Although employers speak of a "management rights" doctrine that emphasizes the necessity of unobstructed decision making in the direction of enterprise, courts have nevertheless considered employee interests in such cases. See Rabin, The Decline and Fall of Fibreboard, N.Y.U. 24TH CONMENCE ON LABOR 287, 249-54 (1971) . The courts have focused on whether the proposed subject is one amenable to collective bargaining. See
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The University of Chicago Law Review the employee and the union in union presence outweigh the possible interference with employer interests.
The employer has a significant interest in his power to investigate plant conditions or job performance, but the right of union representation would not unduly interfere with this interest. The steward would not act like counsel in a criminal case, instructing the employee what to do or say or warning him of possible self-incrimination. 8 3 An employee who, for example, refuses to answer questions relevant to employer operations would be subject to discharge. 8 4 The employer's interest in avoiding excessive conferencing may be satisfied by a clear definition of and limitation on the types of meetings at which steward presence is required. 5 Notwithstanding the apprehensions of employers, union representation at disciplinary meetings may bring them substantial benefits. Early union involvement will allow the steward to discourage the prosecution of frivolous grievances. 80 Early union review of employer decisions will also give the employer an opportunity to correct errors that might produce ill feeling among employees. At the time of the meeting neither party is locked into any position, but as a grievance proceeds, the ability to compromise diminishes. 8 7 The inadequacy of grievance procedures for fact finding affects both employers and unions. 88 Union representation could guarantee a better understanding of the infraction charged, and early, informal consideration of the merits of -possible grievances might reduce the costs that the employer must bear in formalized grievance procedures. 89 Inadequate investigation of grievances by some unions has been considered a factor in the overload that plagues arbitration in some major industries. Ross, Distressed Grievance Procedures and their Rehabilitation, in LABoR ARBITRATION AND INDUSTRIAL CHANGE, PROCEEDINGS OF THE 16TH ANNUAL MEETING, NATIONAL ACADEMY OF ARBITRATORS 104, 107, 109 (1965) . When the grievance procedure is overloaded, there is temptation for both employer and union to engage in horse trading of grievances, a result sometimes harmful to individual interests. Id. at 111.
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C. Defining a Disciplinary Meeting
Recognition of the right to union presence at disciplinary meetings requires a clear identification of the characteristics of such a meeting. Fears have been expressed that union representation would cause excessive conferencing, disrupting employer operations by requiring stewards to halt work to attend. 0 The present unclear definition is undesirable because it creates disputes over when the steward must be called. These objections are not to the general idea of union presence at disciplinary meetings, but rather the specific form of implementation. Limitations can be imposed that would minimize these problems.
The Board's current test does not provide an administrable method for determining when an employee or the union can demand the presence of a steward, because it relies heavily on elusive determinations of intent. A test is needed that gives a reasonably accurate indication of the nature of the meeting without relying on elaborate inquiries into what might have been said or intended by the parties.
The union and the employee are primarily interested in having a steward present when the employer is likely to make a decision on the employee's culpability or take disciplinary action. 91 Some of the present uncertainties can be eliminated by requiring the employer to give the employee and the union notice of the purpose of the meeting. If the notice indicates a disciplinary purpose, the employee's right will be clear. If the meeting is labelled investigatory but in fact is disciplinary, the employee attending the meeting without a steward will be entitled to revocation of the disciplinary action.
The test of whether a meeting is disciplinary should be its result. If discipline is imposed immediately or within a short time after the meeting, the meeting should be characterized as disciplinary. It might be argued that an employer could avoid the requirements of this rule by postponing discipline. Such an evasion, however, is very much against the employer's interests; an employer will not wish to retain a delin- The parties might agree to apportion the costs of conferences involving stewards who are summoned from the shop floor, as is now done with the costs of processing grievances.
About 51 percent of labor contracts provide for payment to stewards for presenting, investigating, and processing grievances. About one quarter of these place some ceiling on such paid activity. B.N.A. BAsIC PATMRNS IN UNION CONTRACrs 51:5 (5th ed. 1961) .
91 As in the ciminal law field, it is often difficult to determine when a meeting is "accusatory." Cf. Escobedo v. Illinois, 378 U.S. 478, 492 (1964) . See also Silard, supra note 33, at 281 n.8.
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The University of Chicago Law Review quent employee on the payroll or to delay hiring and training a replacement. 92 The result test, like the Board's current test, focuses on employer intent but relies on a much more administrable indicator of intent and encourages the employer to be honest about the nature of the meeting.
The result test would solve many of the problems created when the employer claims that the meeting began as an investigation but became disciplinary in light of information revealed by initial inquiries. The employer would be required to judge for himself the likelihood of a disciplinary result and summon the steward if his suspicion had focused on the employee. Disciplinary action taken after a meeting that began as an investigation would be analyzed as though discipline had been contemplated from the beginning. 93 Even a modest risk of nullification of the disciplinary action is likely to outweigh the inconvenience of bringing in the steward; the employer will therefore be motivated to allow the steward whenever discipline seems possible. 9 Much of the uncertainty and administrative awkwardness of the Board's current test results from the Board's protection of refusals to attend a meeting without a steward present. Where the employee reasonably believes the meeting will be disciplinary and is fired for refusing to attend -without a steward, the Board has ordered reinstatement. 95 These prospective challenges to the employer's action force the Board to render decisions about the nature of meetings without the single most important indicator, the result. Prospective challenges require decisions on the reasonableness of the employee's apprehensions, the likelihood of disciplinary action, and other evanescent considerations. There is no adequate reason to entertain such challenges. Under the result test, if an employee is summoned to a meeting labeled investigatory and refuses to attend, he may be dismissed for insubordina-92 Cost and impracticality would deter employers from eliciting necessary facts or admissions at an "investigatory" meeting and later holding a p'io forma disciplinary meeting. This evasion is also open to detection by the Board through application of the timing standard. REv. 411, 424 (1969) . Even under the present test, disclaimers by the employer of any intention to discuss employee discipline does not foreclose the reasonableness of the employee's belief on the purpose of the meeting. See Southern Cal. Edison Co., 61 Lab. Arb. 453, 463 (1973) .
94 The result test would, of course, apply to "prior" discipline. For example, where the employer summons an employee to a conference after imposing provisional discipline, the meeting should be considered disciplinary because the issue of the provisional discipline is present. Where the employer has charged an employee with a specific violation of company policy or has issued a reprimand that may go on the employee's record, there should be a strong presumption that the conference is disciplinary.
95 See note 7 supra.
Union Presence in Disciplinary Meetings don. He loses nothing by attending the meeting, however, because if discipline does result the Board will nullify it regardless of its propriety. The only inquiries are whether discipline resulted and whether a steward was present. 9 6 Elimination of prospective challenges would greatly reduce disruption of the employer's operation. Employees would not be able to refuse to attend meetings in the hope that the Board would later vindicate their decisions, and employers would be free to investigate plant conditions without a steward present, as long as they did not discipline the employee.
Disruption of operations would be further reduced through recognition of certain limits on the right to steward presence. Since the reason for the right to union presence is the possibility that discipline will be imposed, discussions with supervisory personnel or foremen who possess no power to authorize discipline should be excluded. 97 For extraordinary discipline problems the employer could also justify not summoning the steward. For example, in emergency situations involving sabotage, violence, or violations of safety rules that create immediate danger to others, the necessity for quick investigation and action would override the interest in employee protection. 9 " D. Reconciling Conflicts Between Section 7 and Section 9(a) Rights
There are two possible conflicts in the interests of the employee and the union regarding attendance at a particular disciplinary meeting. First, if an employee requests a steward, the union should not be allowed to refuse. The union's duty of fair representation 9 includes 96 Undue employer harassment under the guise of investigatory meetings would, of course, continue to be an unfair labor practice under section 8(a)(1).
97 The Board has recognized the problems of permitting steward intervention into conversations with such supervisory personnel. Quality Mfg. Co., 195 N.L.R.B. 197, 199 Employers could avoid disciplinary meetings by automatically following the recommendations of such supervisors on disciplinary matters. This type of procedure, however, is an invitation to error and prejudice, with a good chance of reversal in the grievance procedure. The problems here are similar to the problems of summary discipline without any employer investigation of the alleged infraction. See note 7 supra.
98 Cf. Northwest Airlines, Inc., 56 Lab. Arb. 837, 841 (1971) (employer access to information on personnel is critical to operation of an enterprise involving public safety). The Board could also decide that full application of the right to representation in certain industries would be so impractical that it would frustrate other purposes of the Act and could restrict this right in such exceptional situations. 
The University of Chicago Law Review the duty to provide assistance to an employee who has invoked his section 7 rights. The duty to provide union representation at a disciplinary meeting does not conflict with the right of the union to decline representation of unfounded claims at various levels of the grievance procedure, because the disciplinary meeting is the first opportunity for the steward to investigate the claim. 100 Second, the employee may desire to confront the employer alone, while the union wishes to intervene to protect the interests of the bargaining unit under section 9(a). The proviso in section 9(a) on union presence at the adjustment of grievances suggests by analogy that the union has a right to be present. Under section 9(a), although employees may prosecute their own grievances, the union must be given the opportunity to be present to guarantee that the employer's decision is neither contrary to the collective bargaining agreement nor an undesirable precedent for other employees. 10 ' The union has a similar interest in pro. tecting the whole unit through its presence at disciplinary meetings, and it is appropriate for that interest to override the individual employee's interest in private consultation. The employee might desire that the union be present only as a silent witness, but again the analogy to the proviso to section 9(a) suggests the right to a greater role. 02 Even where the employee is hostile to union presence, the precedential value of discipline cases requires that the union be given full opportunity to argue its views. In such cases, however, the union would not be speaking for the employee, nor could it prevent him from presenting his case. Its voice would be only that of the bargaining unit.
V. WAIVER OF UNION PRESENCE
Recognition of the right to union presence at disciplinary meetings raises the question whether the union can waive in collective bargaining its right under section 9(a) or the employee's right under section 7. A related question is whether the employee or the union may choose to waive their rights in individual cases. Co., 323 U.S. 192, 204 (1944) (National Railway Labor Act). This duty is owned to both the individual employee and the members of the bargaining unit in general.
100 It is therefore not a situation like that in Vacca v. Sipes, 386 U.S. 171 (1967) , where the steward could distinguish the value of claims and allocate union resources accordingly. Cf. Local 12, United Rubber, C.L. S& P. Wkrs. v. NLRB, 368 F.2d 12, 17 (5th Cir. 1966 ), cert. denied, 389 U.S. 837 (1967 . 101 See Dunau, Employee Participation in the Grievance Aspect of Collective Bargain.
ing, 50 CoLtmr. L. R v. 781, 744 (1950) . See also text and note at note 81 supra.
presence, to both the employee facing discipline and his coworkers, outweigh the possible effects on employer interests. Waivers of the employee's right to steward presence at disciplinary meetings must be narrowly construed both in collective bargaining and in individual cases. Any less protection would fail to give the employee's procedural rights the respect they deserve.
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